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= |nvolved statutes
= EEOC power/process

= Position statements

= Interviews

= Conciliation

= Preparing for litigation




Investigatory &
Enforcement Powers

6/7/2018

= Equal Employment Opportunity Commission (EEOC)

— Private Sector & Federal Sector Enforcement
Programs. The following federal laws prohibit
workplace discrimination and are enforced by
EEOC:

Continued
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Investigatory &
Enforcement Powers

—Title VIl (including the Pregnancy
Discrimination Act)

= lllegal to discriminate on the basis of
race, color, religion, national origin, sex

= |llegal to discriminate because of
pregnancy, childbirth, medical condition
related to pregnancy/childbirth

Continued
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Investigatory &
Enforcement Powers

—Equal Pay Act of 1963
= |llegal to pay different wages to men
and women if they perform equal work
in the same workplace

Continued
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Investigatory &
Enforcement Powers
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= Age Discrimination in Employment Act of 1967

— Protects people who are 40 years old or older from
discrimination because of age

= Title | of the Americans with Disabilities Act of 1990
— lllegal to discriminate against a qualified person with
a disability
= Sections 102/103 of the Civil Rights Act of 1991

— Permits jury trials and compensatory and punitive

damage awards in intentional discrimination cases
Continued
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Investigatory &
Enforcement Powers

= Sections 501/505 of Rehabilitation Act of 1973

— Illegal to discriminate against a qualified person
with a disability in the federal government

= Genetic Information Nondiscrimination Act of 2008

— Illegal to discriminate against employees or
applicants because of genetic information
(genetic tests/family medical history)

Continued
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Investigatory &
Enforcement Powers

= Michigan Department of Civil Rights (MDCR)
— State counterpart to the EEOC
= Enforces two state laws:
—Elliott-Larsen Civil Rights Act

= Race, color, national origin, gender,
religion, height, weight, marital status,
misdemeanor arrest record

—Persons with Disabilities Civil Rights Act
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Service of the
Charge of Discrimination
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= Most common way employers find out about a
charge of discrimination:

— Email to company’s president/CEQO

— Investigators will literally “Google”
“President/CEO” of “COMPANY NAME” and then
email a document advising that a charge has been
made and/or finalized.

— Important to read the first notification carefully
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What Do | Do Next?

= Sometimes the EEOC will notify the company that an
individual has made a charge but no other specifics
and no charge details will be provided.

— Nothing to do in this circumstance but wait

= Sometimes the EEOC will provide the specific charge
document and make specific requests.

— This should trigger retention of attorney/internal
review, litigation hold, and (potentially) an internal
investigation.
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Example

The Digital Charge System ma

s and communications with charging parties

is available for you

to view the charge within ten (10) days of receiving this

i hittps:/ /nxg eeoc.gov/rsp/login.jsf
18-01412

xg2374nq
wi can view and download the charge, and electronically
stem will

EEOC point of contact for this charg

wiments to EE

i of possible actions or responses,

and identif

If you are unable to log into the EE pordent Portal or have any questions regarding the

Digital Charge System, you can send an email t

0 Detroit@eeoc.gov.
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Generally — Two Options

Position Statement
— Investigation
Mediation

— Mutual choice
— EEOC has internal
mediation program

— Can also select private mediator

= Mediation will put investigation on hold.

‘TAKING’ THE CHARGE

prunkert {) cooney

EEOC Mediation Process

= www.eeoc.gov/eeoc/mediation/

10 Reasons to Mediate
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Should We Mediate?

= Pros = Cons

— Allows for resolution in a — Could be a waste of time and
friendly way money (paying an attorney)

— Charge generally resolved * In some cases it is more
in less than three months expensive than filing a

— No lengthy investigation or Position Statement
litigation — Sometimes unrepresented

— No fee to either party individuals are unreasonable

and have unrealistic settlement

— Attorney permitted to expectations

attend

— May set a “floor” for future
settlement negotiations

If Mediation is
Out of the Question...

= |nvestigation

— If a charge is not sent to mediation, or if mediation
does not resolve the charge, the employer is
required to submit a position statement and an
investigation is conducted.

— Resource regarding “Effective Position Statements”

= www.eeoc.gov/employers/position_statements.
cfm

Continued

Importance of
Position Statements

= Well-written and reasoned position statements
often results in a matter quickly being closed.

— No additional investigation

— No requests for records

— No requests for interviews

— Less time, effort and money
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Crafting Position Statements
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= Be concise, straightforward and non-argumentative
— Sample outline:
= Summary of allegations
= Introduction to the company
= Applicable policies (EEO, non-discrimination,
accommodations, etc.)
= Charging party’s employment history

= Reason for termination/other alleged “adverse
employment action”

= Conclusion with brief analysis Continued
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Crafting Position Statements

= Emphasize commitment to statutes and
investigative process

— Be willing to cooperate at all stages.
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What NOT to do in
Position Statements

= Become argumentative
= Overstate performance/employment problems
— Every statement needs to be supported by

evidence.

”u

= Use inflammatory language (i.e., “liar,
“fraud”)

manipulator,”

Continued
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What NOTto do in
Position Statements

= Include too much legalese or detailed legal argument
(EEOC is aware of the applicable law and tends to be
more focused on the facts)

= Fail to include specifics or cite to documentation
that supports your position

What Happens Next?

* You wait
— And wait
— And wait

— And maybe wait some
more

= Generally, do not reach
out and ask for updates.
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And Then What?

= Typical outcomes

— Request for additional information
= Specific documents
—EEOC subpoena power

= Try to negotiate — often times a middle
ground can be found

= Do not recommend a hard-line approach

Continued
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And Then What?
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= Most frequently: interviews
—Management — attorneys can be present

—Lower-level employees — attorneys do not
have the right to be present
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Witness Preparation

= What do you do when an attorney cannot be present?
— Advise all witnesses to tell the truth.

— Remind each and every witness about the
company’s prohibition against retaliation.

— Do not condition any job benefit on a particular
performance or outcome .

— Do not follow-up with witnesses to find out what
was asked and how they responded.
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And Then What?

= “Dismissal and Notice of Rights”

— Issued if EEOC concludes investigation does not
establish a violation of the law

— Informs the complainant that he or she has the
right to file a lawsuit in federal court within 90
days of receipt of the letter. The three-year statute
of limitations still applies to state court claims.
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Finding of Reasonable Cause
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= “Letter of Determination”

— Issued if EEOC determines there is “reasonable
cause” to believe discrimination has occurred.

— Invites parties to join the agency in seeking to
settle the charge through an informal and
confidential process known as conciliation.
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What is ‘Conciliation?’

= Conciliation is a voluntary process, and the parties
must agree to the resolution — neither the EEOC nor
the employer can be forced to accept particular terms.

= EEOC is required by Title VII to attempt to resolve
findings of discrimination on charges through
conciliation.

— Resource

= eeoc.gov/eeoc/newsroom/wysk/conciliation_
litigation.cfm
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Conciliation Conference

= Options after receiving conciliation demand:
— Written response or setup a “Conciliation
Conference”
= During this process, investigators work with
employers and charging parties to develop an
appropriate remedy for the discrimination.
= |t is essentially the final opportunity to
resolve the charge prior to EEOC considering
the matter for litigation.
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Can You Tell The EEOC No?
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= What if you say no to

conciliation or don’t

respond? D )IES

—EEOC canfile a ™ no
lawsuit. |

‘.v L1 maybe

— EEOC can issue a right
to sue letter with no

PLUN
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Telling Statistics

Year Total Charges | Total Charges Where Total Suits
Reasonable Cause Found
167

2014 88,778 2,745

2015 89,385 3,239 174
2016 91,503 3,113 114
2017 84,254 2,909 201

There are thousands of charges filed each year.
Of the cases where reasonable cause is found, only 10 percent turn
into litigation.
Approximately 90 percent chance that EEOC will not proceed with
litigation.
Resources: www.eeoc.gov/eeoc/statistics/enforcement/charges.cfm
www.eeoc.gov/eeoc/statistics/enforcement/all.cfm
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‘Hot Topics’

= Areas where EEOC is placing its focus:
— Immigrant, migrant and other vulnerable workers
and underserved communities
— Backlash discrimination against those who are
Muslin or Sikh, or persons of Arab, Middle Eastern
or South Asian descent, as well as persons
perceived to be members of these communities

Continued
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“Hot Topics”
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— Issues under the Americans with Disabilities Act that
fall within the category to qualification standards and
inflexible leave polices that discriminate against
individuals with disabilities

— Gender-based pay discrimination as well as pay
disparities based on race, ethnicity and for individuals
with disabilities and other protected groups

— Complex employment relationships and structures:

= Temporary workers
= Staffing agencies
= Independent contractor relationships
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Preparing for Litigation

= How to use EEOC investigations/determinations to
your advantage during litigation?

— FOIA entire file
= EEOC intake forms can be extremely valuable

— Commit the plaintiff to the position he/she
adopted as a “charging party.”
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Preparing for Litigation

= Are dismissal letters admissible in subsequent
litigation?

= Does a finding by the EEOC have any determinative
effect on subsequent litigation?

= |s an EEOC finding of reasonable cause persuasive
evidence?
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Preparing for Litigation
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= Always remember
— Preserve applicable evidence.
— Have any witness statements dated and signed.

— Consult EEOC position statement when
responding to subsequent discovery requests.

= Shifting justifications is extremely problematic.
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Best Practices

= Craft your strategy immediately upon receipt
of notification of a charge.

Identify any and all relevant evidence and witnesses
at that moment in time (freshest and most accurate).

Be straightforward, concise and consistent

= Advocacy is important but so is tone — being
aggressive or argumentative often backfires.

= You do have options.

= EEOC investigations can assist employers down
the line.
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Questions?
‘n
Rochelle L. Clarke Michael D. Weaver
(810) 342-7020 (248) 901-4025
rclarke@plunkettcooney.com mweaver@plunkettcooney.com
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Surveys

YT

We want to hear from you!
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Blog Zone

The Sophisticated Employer
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Today’s Presentation
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Continuing Education

= Today’s webinar has been approved for 1.25 general
recertification credit hours through the HR
Certification Institute and 1.25 professional
development credits through SHRM.

= Within 48 hours of today’s program, a certificate of
completion will be emailed to each of you reflecting
this credit. If you don’t need CE credit, simply discard
the certificate.
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Upcoming Webinar — Save the Date

= Sept. 20
Harassment / Investigations
Presented by Christina Corl and Courtney Nichols
Noon —1:15 p.m.

® Nov. 15
Hot Legal Topics & Updates
Presented by Laura Dinon and Claudia Orr
Noon —1:15 p.m.

PLUNKETT ‘ ) COONEY

Na. TAKING' THE CHARGE

Thank You!
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