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A Lot of ‘Huge’ Audits to Look Forward To?
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As 2019 fades into 2020, 
we bid at least a 
temporary farewell to the 
post-Wynne challenges to 
New York’s double tax on 
dual residents. This is, in 
fact, a personal farewell 
for me, having 

represented the two taxpayers who had the 
courage and fortitude to take on such a noble 
effort. The taxpayers in Chamberlain28 and 
Edelman29 argued that New York’s statutory 
residency taxing scheme, which subjected 
taxpayers who qualified as dual residents of New 
York and Connecticut to double taxation, was 
unconstitutional and in violation of the commerce 
clause.

The cases, which were covered extensively 
this past year in this and other publications,30 were 
grounded in the Court’s 2015 decision in Wynne,31 
when the Court made clear the protections of the 
commerce clause extended to individual income 
taxes, and that the commerce clause could be used 
to protect in-state residents from discriminatory 
or burdensome state taxation. After a long fight 
through the New York courts, the cases reached 
their pinnacle this year, getting all the way to the 
doorstep of the Supreme Court, after our petition 
for certiorari was filed in June.32 Unfortunately, 
and despite significant support both from the 
practitioner community as well as from five 
outside organizations that filed amicus briefs, the 

Court denied cert in early October. This leaves 
intact, for now, what many believe is at least an 
unconstitutionally discriminatory and 
burdensome double taxation regime in New York. 
And long term, the New York decisions could 
have the more nationwide ripple effect of limiting 
the impact of the dormant commerce clause 
analysis applied by the court in Wynne.

As for what’s on the horizon in a 2020 state tax 
world, I envision audits. And lots of them, 
particularly in the personal income tax space. One 
of the least technical but most publicized 
provisions of the Tax Cuts and Jobs Act was the 
significant limitation put on a taxpayer’s ability to 
deduct state and local taxes as itemized 
deductions. As many blue-state politicians 
predicted, it has been widely reported that this 
one change alone has caused many a taxpayer to 
reconsider their life decisions and seek safe haven 
in states like Florida, Nevada, Tennessee, or New 
Hampshire.33 Are such changes merely weather-
related?34 Not likely. The near-elimination of the 
SALT deduction seems more like the straw that 
broke the camel’s back, leading taxpayers to 
realize that the best way to limit the impact of the 
elimination of the SALT deduction is to simply 
eliminate their SALT all together. We’ve seen this 
in our own practice anecdotally, and we can 
expect that 2020 will bring significant 
enforcement efforts by states like California, New 
York, Connecticut, and maybe even New Jersey, 
seeking to audit all those nonresident or part-year 
resident 2018 returns that were likely filed a 
couple months ago.

I certainly know of one nonresident tax return 
that the New York tax department will be 
especially interested in auditing!35 So as the 
calendar turns to 2020, a new and potentially 
explosive audit season could be on the horizon.
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